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AHHoTaums: B HacTosILel cTaTbe UHCTUTYT pasBUTUSI pacCMaTpUBaETCS C TOUKM 3PEHUsI ero NpaBoBOW NPUPOAbLl U OpraHun3a-
LIMOHHO-MpaBoBOW POPMbl, B KOTOPOW OH MOXET U AOIMKEH OCYLLECTBMATbL CBOK AEATENBHOCTb, @ UMEHHO Kak NLo MyBenunyHo-
ro npaea. AKTyanbHOCTb JaHHOW cTaTbl 0BYyCrnoBneHa BHeOPEHUEM B OTEYECTBEHHOE 3aKOHOAATENbCTBO MOHATUS Mybnuvy-
HO-MPaBOBOW KOMMaHWW, KoTopasl SBMSIETCS HOBOW anbTepHaTUBOW rocyAapCTBEHHbIM kopriopauusiM. [ocne npuHATUA
PepepanbHoro 3akoHa Poccuiickonn ®epepauum ot 3 mons 2016 roga Ne 236-®3 «O nybnvyHO-NpaBoOBbIX KOMMNaHUSIX B
Poccuickon ®enepauum n 0 BHECEHUN U3MEHEHUN B OTAENbHbIE 3akoHoAaTemNbHble akTbl Poccuickon ®egepaumm» (C name-
HEHUSIMU 1 JOMONHEHNSIMIN) 0BOCTPUNNCE ANCKYCCUU O HEOBXOAMMOCTH aKTUBHOIO UCMOMNb30BaHUS B POCCUACKOM NpaBe MOHsI-
TVS opugmnyeckoro nuua nybnuyHoro npaea. BosHukna HeobxoaMMOCTb Ha 3aKOHOAATENBHOM YPOBHE HavyaTb peanus3oBbiBaTh
0o6LUMe NPUHLMMBI B OTHOLLEHMWN OOHOTUMHBLIX KOPUANYECKMX MWL B paMKax NpaBOBON MaTpuLbl, B KOTOPYI BO3MOXHO BNucaTb
BCE M3BECTHbIE CyObEKThI NpaBsa.

Ocobast npaBoBast Npupofa MHCTUTYTOB pa3BMTUSA TpebyeT HanMuus cneumanbHOW OpraHM3aLMoHHO-NPaBOBON (hOPMbI, KOTO-
pasi 6bl oTBeYana uensm 1 3agadam, NocTaBneHHbIM nepeq HuMu. icnonb3oBaHUe NpaKkTUYECKU BCEX MOMOXEHUI Teopun opu-
Andeckoro nuua nybrnmyHoro npaesa B COBPEMEHHOW NPaKTUKE CMOXET CTaTb KapAuHarbHbIM peLLeHUeM Ans co3haHus afeksart-
HON MpaBoBOW POPMbI ANS MHCTUTYTOB Pa3BWUTUS, Tak Kak NO3BOMUT y4YecTb OCOBEHHOCTM (POPMUPOBAHUS UMYLLECTBEHHON
OCHOBbI UX AEATENBHOCTU, OCOBEHHOCTU YMNpaBrieHNst UHCTUTYTOM Pa3BUTUS, LIENEBY YCTAHOBKY NPV NMPUHATUN PELLEHUIA, BO3-
MOXHOCTb WCMONb30BaTb UHCTPYMEHTLI FOCYAAPCTBEHHOIO PErynMpOBaHUsi 3KOHOMWKW MpU peanu3auuy AenerupoBaHHbIX UM
nyGnmnYHbIX YHKLWIA.

KnioueBble cnoBa: 6aHK pa3BUTUSi, UHCTUTYT pasBUTUS, NULO NybnuyHoro npaea, ny6nMyHo-NpaBoBasi KOMMAHUS, rocyaap-
CTBEHHas Kopropaumsi pasBuThsl, HEKOMMep4YecKkas opraHu3auusl, UHBECTULIMOHHAs AesTeNbHOCTb
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Abstract: In the article, development institution is considered from its legal form and nature, in which it can and should carry out
its activities, namely, as a subject of public law. The relevance of this article is expressed by the introduction in the Russian law
of a public law company concept, which is a new alternative to state-owned corporations. On July 3, 2016, Federal Law No. 236-
FZ “On Public Law Companies in the Russian Federation and on Amending Certain Legislative Acts of the Russian Federation”
(with amendments and additions) was adopted. After its adoption, a new wave of discussions began to take place on the active
use of such concepts as a legal entity of public law in Russian legislation. At the legislative level, it became necessary to implement
general principles regarding legal entities of the same type in the framework of the legal matrix, into which it is possible to attribute
all known subjects of law.

The special legal nature of development institutions requires a particular legal form that would meet the goals and objectives
set for them. The use of almost all the provisions of the legal entity of public law theory, in modern practice, can be the correct
decision to create the necessary legal form for development institutions. This will allow taking into account the features of the
property base of their activities, peculiarities of management of the development institution, setting goals when making decisions,
the ability to use specific tools of state regulation of economy in the implementation of public functions assigned to the development
institutions.

Keywords: development bank, development institute, public law entity, public law company, state development corporation, non-
profit organization, investment activity
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Introduction

Today, the need for further development of the theory of pub-
lic law and public entity is becoming increasingly relevant
in the Russian legal space. When there was a change in the
name of one of the chief Russian development institutions
from the State-Owned Corporation “Bank for Development
and Foreign Economic Affairs” (Vnesheconombank) to the
State Development Corporation “VEB.RF”1, through amend-
ments to the Federal Law of May 17, 2007, No. 82-FZ “On
the “VEB.RF” State Development Corporation” (hereinafter
- the “VEB.RF” State Development Corporation Law), which
in turn were introduced by the Federal Law of November
28, 2018, No. 452-FZ2, gives us a reason to reassess several
provisions of this theory in the modern Russian legal field.

The practice of dividing legal entities into public and
private is relatively new. In 2001, G. E. Shershenevich in his
work, considered public legal entities that arise despite the
will of private individuals3. To the characteristics of legal
entities of public law, M. I. Kulagin attributed such signs as a
state-power authority, that is, a specific procedure for the ap-
pointment of managers acting as bearers of state will, public
rights and obligations*. Currently, more than ten features of
a legal entity of public law are distinguished (see Tikhomirov
Yu.A5, Chirkin V. E.6, and others)7.

In 2009, A. Y. Kurbatov wrote that in the Russian legal
field, the concept of a legal entity of public law is quite doctri-
nal and can be used in three meanings - to indicate:

e all legal entities performing public functions;
e legal entities with established authority;
e state bodies, which have the status of a legal entity.

At the same time, he emphasized that this term should be
used concerning only legal entities endowed with public func-
tions8. The same position was held by E. B. Lauts, who noted
that in determining the legal entity of public law, in any case, it
is necessary to proceed from the empowerment of public-au-
thority means in an organization [Lauts, 2012]. A. V. Vinnitsky
agreed with her. He believed that an additional feature of a
legal entity of public law, in comparison with an ordinary legal
entity, is the presence of public functions [Vinnitsky, 2011].

Legal framework
Paying attention to foreign experience, we will see that the
notion of public law entities is efficiently used in German law,

1 Collected legislation of the Russian Federation. 05.28.2007. No. 22.
Art. 2562.

2 Collected legislation of the Russian Federation. 12.03.2018. No. 49
(Part D). Art. 7524

3 See: Shershenevich G. F. Course of Civil Law. Tula, 2001. P. 119.

4  See: Kulagin M. I. State-monopoly capitalism and legal entity. M.,
1987. P. 33-37.

5 See: Tikhomirov Yu. A. Legal entities in the field of public and pri-
vate law. Zhurnal rossiyskogo prava. No. 6. 2009. P. 141.

6  See: Chirkin V. E. On the notion and classification of the legal entity
of public law. Zhurnal rossiyskogo prava. No. 6. 2010. P. 87.

7  See: Kokurin A. V,, Kokurina I. V. Some features of the legal entities of
public law. Probely v rossiyskom zakonodatelstve. 2012. No. 2. P. 47-51.

8 See: Kurbatov A. On legal entities of public law. Khozyaystvo i pravo.
M., 2009. No. 10. P. 77-85.
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where such entities are independent. They are created based
on a specific legal act; such public law entities have non-com-
mercial goals for activity, relevant authority, impossibility to
be reorganized into a legal entity of private law, proper legal
capacity, limitation of liability [Novikov, Popova, 2017]. In
France, the theory of a public law entity is directly related to
the concept of state ownership and falls under the special ad-
ministrative-legal regime of public property. This is probable
due to such criteria as belonging to a public legal entity and
the purpose of realization of public interest [Talapina, 2005].

After the adoption of the Federal Law of July 3, 2016,
No. 236-FZ “On Public Law Companies in the Russian Federa-
tion and on Amending Certain Legislative Acts of the Russian
Federation” (with amendments and additions)?, an active
discussion was raised about the need for strenuous use in
Russian law of a legal entity of public law concept. Accord-
ing to the Law, a public law company is a unitary non-profit
organization created by the Russian Federation in the way
prescribed by law, endowed with functions and authority of
a public law entity and carrying out its activities in the inter-
ests of the state and society (Part 1 of Article 2 of the Law).

Within the framework of one legal matrix, into which it
is possible to enter all known subjects of law, a need arose at
the legislative level for the implementation of general princi-
ples regarding legal entities of the same type [Vaipan, 2011].
It is believed that the introduction of such concept will not
change anything for public legal entities having an individual
legal form in their current legal status?0. In modern Russia,
after the appearance of several public law companies!?,
situations continually arise in which the concept of a legal
entity of public law is the only possible explanation of the
special tasks set by the state, which cannot be considered as
ordinary participants in civil turnover.

One of the most significant tasks in creating public legal
entities is the formation of economic development institu-
tions, the functioning of which is aimed at achieving global
socio-economic effect!2,

The definition of development institutions
The term “development institution” can be used both to-
wards the subject of law (for example, a development bank)
and towards the object of law (for example, a fund), as
well as in the framework of specific legal regimes (territo-
ries of advanced social and economic development). Thus,
according to the context, the term “development institu-
tion” can be understood in a broader or narrower sense.
In a broad sense, the development institution is an instru-
ment of state regulation of the economy, aimed at supporting
a specific area of the economy, territory, or category of busi-

9 Collected legislation of the Russian Federation. 07.04.2016. No. 27
(Part I). Art. 4169.

10 See: Sukhanov E. A. Comparative corporate law. M.: Statut, 2014. P. 456.

11 By the Decree of the President of the Russian Federation of October 18,
2019, No. 504, the Military Construction Company was created -http://
publication.pravo.gov.ru/Document/View/00012019101800097in-
dex=6&rangeSize=1

12 See: Safonov M. S. National innovation system and methods of its
regulation. Gosudarstvennaya sluzhba. 2016. No. 1. P. 60-66



8 rOCYOAPCTBEHHAA CITY>KBA 2020 TOM 22 Ne 2

HOPMbI 1 NPABUNA

ness entities. In a narrow sense, a development institution is
a subject of law that performs public functions. It is focused
on specific targets and created with the use of public funds
mostly, co-financed with the assistance of private investors in
the form of public-private partnerships. For several reasons,
itis in the narrow sense that the development institution can
be considered as a legal entity of public law.

Firstly, the development institution proceeds from the
need to implement public interest in its activities. Even
though the performance of development institutions may
receive some income, it should not be aimed at systematic
profit-making as its main goal. The income received in the
framework of financing the development of a particular
project should be sufficient only for the payback on the par-
ticipation of the development institution in the project, since
the activity of development institutions is determined by the
regime of public interest!3.That is why, according to the fed-
eral law, the state-owned development corporation VEB.RF
was created in the form of a non-profit organization.

It is important to note that in foreign countries develop-
ment institutions are created both in the form of non-profit
and commercial organizations. For example, the Industrial
Development Bank of India is also involved in ordinary bank-
ing activities, representing a new generation of universal
commercial banks'4#.The Canadian Business Development
Bank is not funded from the state budget and works as a
commercial financial institution!®. It is worth saying, that
in some other countries the social orientation of entrepre-
neurship is much more developed and foreign institutions in
the framework of their commercial activities cope with the
realization of public interest.

The facts above show the importance of achieving pub-
lic interest before the private interest in the framework of
development institutions; this allows us to attribute it to the
category of public law entities.

Secondly, the use of development institutions as repre-
sentatives of public authorities, which at the same time are
independent legal entities, is now becoming a trend in state
regulation of market economy. According to R. M. Yankovsky,
some institutions for innovation support, which implement
state innovation policy, operate in the form of both commer-
cial and non-profit organizations and can be recognized as
state development innovation agencies'¢. VEB.RF acts as an
agent of the government of the Russian Federation under
federal laws on the federal budget, as well as with the agree-
ment of December 25, 2009, No. 01-01-06/04-472 between
the Ministry of Finance of Russia and Vnesheconombank on

13 See: Makarova O. A. A new stage in the development of legislation on
public companies. Zakon. 2017. No. 10. P. 145-153.

14 Industrial Development Bank of India website [Electronic Resource]
URL: https://www.banktrack.org/bank/industrial_development_
bank_of_india (Date accessed - June 1, 2018)

15 Banki.ru website [Electronic resource] URL: http://www.banki.ru/
news/bankpress/?id=1598364 (Date accessed - April 10, 2019)

16 See: Yankovsky R. M. Legal regulation of state support for innova-
tions in the Russian Federation. Predprinimatelskoye pravo. 2017.
No. 3. P. 21-29.

fulfilling the functions of an agent of the Government of the
Russian Federation and on the issue of distribution of state
guarantees of the Russian Federation.

Thus, VEB.RF performs the public functions transferred
to it and allows it to be associated with the legal entity of
public law.

Thirdly, the development bank also corresponds with
such feature of public law entities as a particular procedure
for the appointment of managers acting as state will holders.
By Art. 9 of the Law “On the State Development Corpora-
tion VEB.RF”, the Chairman of VEB.RF is a member of the
Supervisory Board of VEB.RF ex officio and members of the
Supervisory Board are appointed by the government of the
Russian Federation. Similar examples can be found in foreign
legislation. For example, the Chairman of the Board of Direc-
tors of the Canadian Development Bank is elected on the rec-
ommendation of the Minister of Industry of Canadal?, and the
Manager of the Korean Development Bank is appointed by
the President of the Republic of Korea on the recommenda-
tion of the Chairman of the Financial Services Commission18.
It should be noted that each multilateral development bank
has its procedure for electing an executive body; this is done
to maintain a balance of interests between the member-states
of such banks. For example, the permanent executive body of
the Asian Infrastructure Investment Bank is the President,
who is elected by a “super-majority”1° of the member coun-
tries of the bank (Article 29 of the Articles of Agreement on
establishing Asian Infrastructure Investment Bank).

The procedure for electing the governing bodies of de-
velopment institutions also indicates that they can be recog-
nized as entities of public law.

Fourth, a characteristic feature of legal entities of public
law is the specific purpose of the property - to ensure the
exercise of public authority?20. The state transfers its property
to a public legal entity without compensation, and after such
a transfer loses contact with the property, except for control
over its intended use. As rightly pointed out in the scientific
literature, the traditional model of private property rights of
legal entities cannot be applied to public law companies?!.
This conclusion can also be attributed to development insti-
tutions, the property base of which mainly consists of state
property. As M. K. Krivtsova and 1. V. Kodolov wrote, the
choice of a state-owned corporation as the legal form was
largely determined by the simplification of the processes

17 Development Bank of Canada official website [Electronic Resource]
URL: https://www.bdc.ca/en/pages/home.aspx (Date accessed -
April 10, 2019)

18 Korea Development Bank official website [Electronic resource] URL:
https://www.kdb.co.kr/ih/wcms.do (Date accessed - April 10, 2019)

19 According to Art. 28 of the Articles of Agreement on establishing
Asian Infrastructure Investment Bank, the majority of votes is
defined as two-thirds of the total number of managers representing
at least three-quarters of the total votes of participants.

20 See: Chirkin V. E. The legal entity of public law. Zhurnal rossiyskogo
prava. 2005. No. 5. P. 22-24.

21 See: Serova O. A. The right of ownership for public law companies.
Zakony Rossii: opyt, analiz, praktika. 2017. No. 2. P. 15-22.
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for restructuring and consolidating of state property in spe-
cific sectors of economy, flexibility in the use of financial re-
sources, determining the directions of possible investments,
financing the implementation of long-term programs?2; this
allows us to conclude that the form of a state corporation
or public law entity is suitable for development institutions.
Moreover, in the event of a crisis, the state will increase cap-
italization of the development institution, which shows its
specific role and characterizes it as a legal entity of public
law. As an example, we can mention the increase in VEB.
RF capitalization by 300 billion rubles from the funds of the
National Wealth Fund?3.

Fifth, a legal entity in public law has a specialized assign-
ment, which is limited by the subjects of its competence for-
mulated in a public law act?4. In domestic law, development
institutions have a specific (particular) legal capacity. As
L.S. Shitkina writes, the objective of an organization is defined
as the planned, desired, attainable result that has legal signif-
icance?s; in this case, the goal is to ensure the development
of the economy. This objective is always a priority over the
commercial component of the project.

The issue of legal entities of public law currently takes
a notable position because of the need to make a change
in state-owned corporations. Some researchers have long
spoken about state-owned corporations as public law enti-
ties. Even before the release of the Federal Law No. 263, the
discussion already took place on the nature of state-owned
corporations and legal entities of public law; E. O. Adarchen-
ko wrote that state-owned corporations were legal entities
of public law in their character; although there is no such

22 Krivtsova M.K,, Kodolov L.V. The features of formation and function-
ing of state

corporations in the Russian economy [Electronic resource] URL: http://www.
fa.ru/projects/mknrsa/skireports.pdf (Date accessed - June 1, 2018)

23 The government signed an agreement with Vnesheconombank to
increase capitalization by 300 billion rubles from the NWF [Elec-
tronic resource] URL: https://tass.ru/ekonomika/5587227 (Date
accessed - April 10, 2019)

24 See: Tarasov O. . The concept and features of a legal entity of public
law. Zakon. 2012. No. 8. P. 103-109.

25 See: Gabov A. V., Gubin E. P, Karelina S. A. et al. Corporate law: text-
book. Edited by Shitkina L. S., M.: Statut, 2019. P. 735.
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term in Russian law, in practice, this form of legal entity
is successfully used. According to the author, state-owned
corporations are one of the types of public legal entities, to-
gether with the state itself and its authorities, as well as the
Bank of Russia, the Accounts Chamber, and other structures,
the regulation of which cannot be supplemented only by the
provisions on legal entities contained in the Civil Code of the
Russian Federation [Adarchenko, 2012]. In her dissertation
research, D. M. Strikhanova proposed defining a state-owned
corporation as a legal entity of public law, which was created
for the realization of socially significant public interests in
the economic sphere and which possesses its own authority,
it entails a combination of private and public law elements in
their status [Strikhanova, 2010]. O. A. Yastrebov advocated
for the need to apply the concept of a legal entity of public
law to all organizations that act on behalf of public law
entities and/or in the public interest, which are not public
authorities, but are endowed with certain power [Yastrebov,
2010]; in his opinion, state-owned corporations created in
Russia are nothing more than institutions of a decentralized
functional administration. Some researchers have argued
that it is necessary to use the concept of a public law entity
concerning specific state-owned corporations, for example,
Deposit Insurance Agency?26 state-owned corporation.

Conclusion

Thus, the special legal nature of development institutions
requires a particular legal form that would meet the goals
and objectives set for them. The use of almost all the provi-
sions of the legal entity of public law theory, in modern prac-
tice, can be the correct decision to create the necessary legal
form for development institutions. This will allow taking into
account the features of the property base of their activities,
peculiarities of management of the development institution,
setting goals when making decisions, the ability to use specif-
ic tools of state regulation of economy in the implementation
of public functions assigned to the development institutions.

26 See: ZavodaE. A. Deposit Insurance Agency as a legal entity of public
law. Bankovskoye pravo. M.: Yurist, 2008. No. 6. P. 10-15; Turbanov
A. V. State Corporation “Deposit Insurance Agency” as a legal entity
of public law. Bulletin of Saratov State Law Academy. Saratov: SGAP
Publishing house, 2010, No. 2 (72). P. 100-113.
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