60 MOCYOAPCTBEHHAA CITY>KBA 2022 TOM 24 Ne 1 « PUBLIC ADMINISTRATION 2022 VOL. 24 No. 1

LLUOPOBASA JMOXA

KOPOTKOE COOBLEHWE

K IPOBJIEME I'PAYXKJIAHCKO-ITPABOBOI'O
IIOHUMAHUA KPUIITOBA/IIOThI: AECPUHULIUA
U KBAJIMOULHAPYIOIIIME ITPU3HAKHU

ANECb BUKTOPOBMY KOHLIEBOW? DOI: 10.22394/2070-8378-2022-24-1-60-62
a LegalTech Corporation

AxHoTtauuma: CTtaTbsi NOCBSILLEHA UCCNEAOBAHNI0 S3KOHOMUKO-NPABOBOW NPMPOoAbl KPUMTOBAMOTLI, paccMaTprBae-
MOV B KayecTBe OObekTa rpakgaHCKux npaB. AHanNM3UpyrTCA akTyalbHble MPoGnembl rpaxaaHCKo-NpaBoOBOro
MexaHu3ma UCMosfiHeHUs 06sa3aTenbCcTB B cdhepe obopoTa undpoBbIxX NpaB. PackpbiBaeTcs cuctema Ksanupuum-
pYIOLLMX MPU3HAKOB KpunToBamnoTbl. C LEnbio YTOYHEHUS U MHTErpaumMm OOKTPUHAINbHbIX, 3aKOHOAATENbHbIX U
npaBonNpUMEHUTENbHbLIX NOAXOAO0B MpeasioxKeHa aBTopckas AeUHULNSA KPpUATOBanoThbl, OCHOBaHHas Ha ee KBa-
nMduumpyowmMx npuaHakax. ABTOpP Onpeaenser KpunToBamnioTy Kak 060opoTocrnocobHyo B npedenax AaHHOM
KOHKPETHOMN LMpoBOM CUCTEMBI, AEMVMYIO, OBUXMMYIO, CITIOXHYIO Belllb, KOTOpasi O4HOBPEMEHHO XapakTepuayeT-
ce MaTepmanbHbIMU NPU3HaKaMun AeHer, BantoTHbIX LeHHOCTEN 1 MHopMaLun, a Takke Ipuanyeckn 3Ha4MMbiMuy
KayeCcTBaMy UMYLLECTBEHHbIX, LMPOBLIX 1 MHTENNEKTYaNbHbIX NPaB 1 HEMaTepuanbHbIX 6nar (aenosoin penyTta-
umm). CerogHsa Ha nepeaHui NnaH HeobxoauMo BblABUraTb NPobneMy oTCyTCTBUS TEOPETUYECKUX, 3aKkoHoAaTeNb-
HbIX U NPaBOMNPUMEHUTENBHbIX NMOAXOAOB K MOHATUIO KPUNTOBANIOThl U CUCTEMATU3ALUN ee KBannULMPYHOLLNX
npu3HakoB. JleranbHoe onpegeneHne KpMNTOBamoTbl MOCAYXUT MeTogonormdeckon 6asov Ana addekTnBHOro
NpaBOBOro PErynMpoBaHUsA OTHOLUEHWUA He TOMbKO Ha CMNeLManv3vMpoBaHHOM pPbIHKE LMEPOBbLIX (HUHAHCOBbLIX
WHCTPYMEHTOB, HO 1 OTHOLLEHUI B AVMHAaMMWYHO pa3BuBatoLLerica cdepe obopoTa LMdpoBbIX NpaB, KOTopasi AaeT
MOLUHBIV UMMYIbC AN SKOHOMUYECKOrO pocTa U CIY>XUT UHCTUTYLIMOHANbHOW OCHOBOWM AN LMKPOBO 3KOHOMU-
K1 1 rocygapcTsa.

KnroueBble crnoBa: oObekTbl rpagaHCKUX Mpas, KpUMTOBanioTa, MMYLLECTBEHHbIE MpaBa, UndpoBbie Npaga,
OeHbrn, BanioTHbIe LEHHOCTN, AenoBas penyTauns, MHTenneKkTyaneHble npasa, MHpopmMauus
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Abstract: The article examines the economic and legal nature of cryptocurrency as an object of civil rights. The
article analyzes the current problems of the civil law mechanism for fulfilling obligations in the sphere of digital
rights turnover. The system of characteristic features of the cryptocurrency is revealed. To clarify and integrate
doctrinal, legislative and law enforcement approaches, the author proposes a definition of cryptocurrency based
on its qualifying features. The author defines cryptocurrency as a transferable complex thing within a given
specific digital system, which is characterized by both material signs of money, currency values and information,
and legally significant qualities of the property, digital and intellectual rights, and intangible benefits (business
reputation). Currently, it is necessary to sbiolve the problem with the lack of theoretical, legislative, and law
enforcement approach to the concept of cryptocurrency and the systematization of its qualifying features. The
legal definition of cryptocurrency will serve as a methodological basis for the effective legal regulation of relations
both in the specialized market of digital financial instruments and relations in the rapidly developing sphere of
digital rights, which is necessary for economic growth and serves as an institutional basis for the digital economy
and the state.
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Introduction

Modern digital technologies are leading to a radical change in the
system of trade, the financial sphere, relations between sellers
and buyers. In the longer term, they will affect the mechanism for
the formation of money supply (capital) in free circulation and the
structure of risks arising from the interaction of market participants,
goods, funds, and rights related to digital transactions. All these
factors and prospects are confirmed by the systematically emerging
judicial practice on economic disputes concerning transactions with
cryptocurrency.

Digital technologies are rapidly changing the world, forcing hu-
manity to rethink the socio-economic paradigm of civilization on a
global scale. Such changes will inevitably cause a restructuring of
all legal relations, which are connected not only with contracts and
other transactions but also with the implementation and protection of
civil rights in general.

The main point of the transformation of the law of obligations,
concerning, also, digital rights, is a qualitatively new model of the civil
law mechanism for fulfilling obligations in the field of cryptocurrency
(digital money) circulation.

Conceptual economic and legal approaches to the problem of
cryptocurrency turnover

According to Art. 141.1 of the Civil Code of the Russian Federation,
digital rights are the obligations and other rights named as such in
law whose content and terms of exercising of which are defined in
compliance with the rules of an information system that meets the
features established by law. The exercise, disposal of a digital right,
in particular the transfer, putting in pledge, encumbrance of a digital
right in other ways, or the restriction for the disposal of a digital right,
are only possible in an information system without addressing the
third party. Unless otherwise provided for by law, the holder of a
digital right shall be deemed the person that in compliance with the
rules of an information system has the possibility to dispose of this
right. At the same time, in the cases provided for by law, another
person may be recognized as the owner of the digital right. It is
emphasized that the transfer of a digital right based on a deal shall
not require the consent of the person liable in respect of this digital
right.

One of the main methodological problems of civil law regulation
regarding the circulation of digital rights is the establishment of the
role of cryptocurrency in the system of objects of civil rights and the
legal definition of its concept.

In a broad sense, a cryptocurrency? is understood as a given
specific number of bits of information recorded in digital form, which
can serve as a subject of exchange, a monetary unit of account, and
(or) a means of accumulation.

Cryptocurrency proponents see it as a solution to the long-stand-
ing problem of “double spending”, which has always led to the need
for a central public authority that would monitor the conclusion of valid
transactions and their actual execution. The need for a reliable inter-
mediary is still supported, for example, in the form of a bank or other
financial institution, which would perform the role of a “controller” of

1 https://www.cftc.gov/sites/default/files/2018-08/enfdropmar-
ketsmemorandum082318.pdf

2 https://www.forbes.com/forbes/2011/0509 /technology-psilocy-
bin-bitcoins-gavin-andresen-crypto-currency.html#7532fac1353e

transactions and other types of business activity among participants
of such operations [Andryushin, 2019. P. 250].

Business experts have already said that in some cases, crypto-
currency can completely replace or act as an alternative to national
currencies when performing financial transactions and alienating
real estate and other property. In their opinion, this can increase the
economic security of civil turnover and provide maximum guarantees
for the observance of the rights and legitimate interests of owners and
third parties, including the state and other public institutions.

Other experts believe that all this is just “hype” and technological
fraud, and the interest in cryptocurrency is excessively exaggerated.
Some authors argue that the increased attention to cryptocurrency is
similar to the “tulip mania” of the 17th century. In their opinion, virtual
currency does not perform any socially useful function and can be
used to circumvent the law or for other illegal purposes (Art. 10 of the
Civil Code of the Russian Federation). As legal practice has shown,
people who want to circumvent the law are often among the first to use
innovations to commit fraudulent actions. This is the reason for the
introduction of legal prohibitions and restrictions on the use of cryp-
tocurrencies in national economies, which is already applicable in the
practice of state regulators in some countries [Maksurov, 2018. P. 90].

Definition of cryptocurrency and the system of its qualifying
features

Referring to legislative provisions, current financial market practices,
and law enforcement interpretations, we can formulate the definition
of cryptocurrency.

In our opinion, cryptocurrency is a transferable complex thing
within a given specific digital system, which is characterized by both
material signs of money, currency values and information, and legally
significant qualities of the property, digital and intellectual rights, and
intangible benefits.

Along with the system of other qualifying features [Eremenko,
2011. P. 64-73], in our definition, cryptocurrency is considered a
complex thing.

According to Art. 134 of the Civil Code of the Russian Federation,
a complex thing is understood as a specially organized (constructed)
combination of different things involving their use for a common pur-
pose. Transaction concluded in respect of the complex thing extends
to all the things being the components thereof, except as otherwise
are envisaged by the terms of the transaction.

Cryptocurrency combines such objects of civil rights as property
rights (Art. 128 of the Civil Code of the Russian Federation), digital
rights (Art. 141.1 of the Civil Code of the Russian Federation), intel-
lectual rights (Art. 1226 of the Civil Code of the Russian Federation)
and intangible benefits — business reputation (Art. 150, 152 of the Civil
Code of the Russian Federation).

To clarify our definition, it is necessary to name other qualifying
characteristics of cryptocurrency.

Digital rights are obligations and other rights specially recognized
as such, the content and conditions for the exercise of which are de-
termined by the rules of an information system that meets the features
established by law, which, for example, administers this particular
cryptocurrency using information and digital technologies.

Intellectual property rights are considered to be a set of intellec-
tual property rights. According to Art. 1226 of the Civil Code of the
Russian Federation, intellectual rights include an exclusive right,
which is a property right, and in cases provided for by law, also
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personal non-property and other rights (the right of succession, the
right of access, etc.). The results of intellectual activity and equated
means of individualization of legal entities, goods, works, services,
and enterprises, which are granted legal protection, include, in par-
ticular, computer programs, databases, know-how, integrated circuit
layout-designs (topography) (subparagraphs 2, 3, 11, 12, clause 1 of
Art. 1225 of the Civil Code of the Russian Federation) and which, as
objects of intellectual property, can be connected with other property
as part of cryptocurrency.

Cryptocurrency contributes to the formation of legally significant
characteristics related to intangible goods such as business repu-
tation. In scientific literature, business reputation is described as an
intangible benefit of subjects or objects of civil rights, consisting of a
public assessment of business qualities in any area of professional
activity [Parygina, 2017. P. 29]. To clarify certain things, we should
supplement this definition with the following: a business reputation
should be understood as the type of intangible goods belonging to
a subject (object) and which is an expression of a socially significant
positive assessment of a person’s business and other legally signifi-
cant qualities performed in any area of economic activity.

As mentioned above, cryptocurrency has the material properties
of money, currency values (Art. 141, 142 of the Civil Code of the Rus-
sian Federation), and information.

Money is the national currency of the Russian Federation, which
has the name “ruble” and is a legal tender that must be accepted
at face value throughout the state (Art. 140 of the Civil Code of the
Russian Federation). Currency values are defined as foreign currency
and foreign securities (clause 1 of Art. 2 of Federal Law No. 173-FZ of
10.12.2003 “On Currency Regulation and Currency Control”). Crypto-
currency possesses the economic properties of money and currency
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values, having the status of an accounting unit, medium of exchange,
means of payment, and means of accumulation.

By its technological nature, cryptocurrency is a certain amount of
information that has legal, financial, and economic significance, ex-
pressed in bits and bytes. Information is knowledge (messages, data),
regardless of the form of their presentation, while information tech-
nologies are interpreted as processes, methods of search, collection,
storage, processing, supply, distribution of information, and methods
for carrying out these processes and methods, an information system
is the aggregate of the information included in the database and
information technologies and technical devices ensuring processing
thereof (clauses 1, 2, 3, paragraph 1 of the Federal Law of 27.07.2006
No. 149-FZ “On information, information technologies and information
protection”). According to this aspect, cryptocurrency has the prop-
erties of information produced and exchanged through information
technology within the information system.

Conclusion

Currently, the legal community should take into account the increasing
importance of cryptocurrency as a socio-economic entity and outline
principles for its legal regulation and resolution of judicial disputes
arising from its turnover.

It is necessary to solve the problem with the lack of theoretical,
legislative, and law enforcement approach to the concept of crypto-
currency and the systematization of its qualifying features. The legal
definition of cryptocurrency will serve as a methodological basis for
the effective legal regulation of relations both in the specialized market
of digital financial instruments and relations in the rapidly developing
sphere of digital rights, which is necessary for economic growth and
serves as an institutional basis for the digital economy and the state.
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